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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. SE 84-26-M
PETI TI ONER A. C. No. 09-00727-05501
V.

Locke's Qarry, Inc.
LOCKE S QUARRY, INC.,
RESPONDENT

SUMVARY DECI SI ON
Bef or e: Judge Koutras
Statement of the Case

This case concerns a civil penalty proposal initiated by the
petitioner against the respondent pursuant to section 110(a) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C. 0[1820(a),
seeking civil penalty assessnments for two alleged violations of
mandat ory safety standard 30 C. F. R [56.12-13(b). The proposals
seek a penalty assessment of $98 for section 104(a) Citation
No. 2243929, issued by an MSHA inspector on Cctober 25, 1983, and a
$20 penalty for Citation No. 2243931, issued that sane day. The
i nspector found that the first violation was "significant and
substantial,"” and that the second one was not.

Respondent, by and through its counsel, filed an answer to
the petitioner's civil penalty proposals, and while it did not
di spute the fact that the violations in question occurred, it
did take issue with the inspector's "significant and substantial"”
finding concerning Citation No. 2243929. However, respondent's
counsel stated that respondent did not desire a hearing, and he
expl ai ned that the respondent sinply wanted to make it known
that the proposed civil penalties in the anbunt of $118 are
di sproportionate for the violations in question

In view of the respondent's answer, and in particular the
fact that it did not contest the fact of violations and indicated
that it did not desire a hearing, | issued an O der
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on Septenber 18, 1984, directing the parties to show cause as to
why this case should not be disposed of by sunmary decision. |

al so afforded the parties an opportunity to file further witten
argunents with nme in support of their respective positions.

By motion filed October 22, 1984, counsel for the
petitioner filed a notion for summary deci sion, with supporting
argunents and i nformation concerning the six statutory
criteria found in section 110(i) of the Act. Respondent
has not responded to nmy order, nor has it filed any response or
opposition to the motion filed by the petitioner. Under the
ci rcunst ances, | conclude and find that the respondent has
waived its right to file further argunents with nme, and
I will summarily decide this case on the basis of the
pl eadi ngs of record, including the petitioner's notion for
summary deci sion, with supporting argunents.

Fi ndi ngs and Concl usi ons

| take note of the fact that the respondent does not dispute
the fact that on Cctober 25, 1983, it was served with Citations
2243929 and 2243931 for violations of nandatory safety standard
30 C.F.R [56.12-13(b), which provides as follows:

056. 12-13 Mandatory. Permanent splices and repairs
made in power cables, including the ground conductor
where provided, shall be: (2) Mechanically strong
with electrical conductivity as near as possible

to that of the original; (b) Insulated to a degree at
| east equal to that of the original, and sealed to
excl ude noi sture; and (c) Provided with damage
protection as near as possible to that of the
original, including good bonding to the outer jacket.

Section 104(a), "S & S" Citation No. 2243929, describes the
cited condition or practice as foll ows:

There was a defective splice in the 110 volt power
cable for the quarry flood light. The splice was

not insulated to a degree at |east equal to that

of the original and seal ed to exclude noisture. The
defective splice was |located in an area where quarry
personnel have to be regularly.
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Section 104(a), non-"S & S" Citation No. 2243931, describes the
cited condition or practice as foll ows:

There were several defective splices in the 110 volt
power extension cable at the conpressor buil ding.
The splices were not insulated to a degree at | east
equal to that of the original and sealed to exclude
noi st ure.

Fact of Violations

I ncl uded as part of the argunments in support of its case,
the petitioner has filed a sworn affidavit executed by the
i nspector who issued the citations in question in this case.
After careful review of this affidavit, including a ful
expl anation by the inspector, |I conclude and find that the
petitioner has established the fact of violation as to both
citations, and they are AFFI RVED

In support of its "single penalty assessnent"” of $20 for
Citation No. 20243931, the petitioner points out that while the
110 volt extension cable at the conpressor buil ding had severa
defective splices, it was in an area not readily accessible to
enpl oyees, and there was only one enpl oyee who had the
responsibility for turning the conpressor on in the norning and
off in the evening. Also, while there was | oose tape w apped
around the bare wires, petitioner concludes that there was no
evidence that this violation was reasonably likely to result
in a serious injury and it was abated i nmedi ately upon notification

After consideration of the argunents presented by the
petitioner, | adopt its proposed findings and conclusions wth
respect to this citation as ny findings and concl usi ons, and
they are affirned.

In support of the inspector's "significant and substantial "
finding with respect to Gtation No. 2243929, the petitioner
asserts that |Inspector G abner observed that there were four
enpl oyees exposed to the 110 volt energized wires | ocated on
top a handrailing used by enployees to travel to and fromthe
quarry. Petitioner argues that this exposure to the energized
wires was regul ar and reoccurring, and that if the exposed wres
were contacted by the enpl oyees, serious injury or death
could have resulted fromthe 110 volts. In support of
this conclusion, the petitioner relies on Inspector Gabner's
affidavit, and an attachment to that affidavit which is
identified as an excerpt from Bureau of Mnes "Monthly Safety
Topi ¢" di scussion concerning | ow voltage el ectrical hazards.
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After careful consideration of the record in support of the
i nspector's "significant and substantial" finding concerning
Citation No. 2243929, and absent any input by the respondent,
I conclude and find that the petitioner has established that
there was a reasonabl e |ikelihood of an injury, and the
i nspector's finding in this regard I S AFFI RVED

H story of Prior Citations

Exhibit 3 submitted by the petitioner is a computer
print-out reflecting the respondent's history of prior
citation assessnments for the period Decenber 6, 1981, through
Decenmber 5, 1983. The only citations listed are the ones which
are contested in this case. Accordingly, for purposes of any
civil penalty assessnents nmade by nme in this case, | have
considered the fact that the respondent has no prior history
of violations.

Si ze of Business and Effect of Cvil Penalties on the
Respondent's Ability to Continue in Business

The information submtted by the petitioner reflects that
the respondent is a small mine operator, enploying four enployees

who work | ess than 10,000 manhours a year. | therefore conclude
that the respondent is a small operator, and in |ight of any
information to the contrary, | further conclude that the

civil penalties which I have inposed here will not adversely
affect the respondent’'s ability to continue in business.

Good Faith Abat enent

Wth regard to Citation No. 2243929, the record establishes
t hat abatenent was achieved within 15 mnutes of the issuance
of the citation, and that the defective power cable was renoved
fromservice. As for G tation No. 2243931, the record indicates
t hat abatenment was achi eved the sanme day the citation issued,
and that the respondent repaired the cited defective cable splices.
Further, the petitioner concedes that the respondent immediately
repl aced or repaired the cited cables on notification by the inspector
Accordingly, | conclude that the respondent gave inmedi ate attention
to the citations by rapidly correcting and abating the violations,
and | have considered this in the civil penalties which have been
assessed for the citations in question

Negl i gence

I conclude and find that the record here establishes that
both of the citations in issue resulted fromthe
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respondent's failure to exercise reasonable care, and that the
violations are the result of ordinary negligence on the
respondent's part.

Gavity

I conclude and find that the record here supports a finding
that G tation No. 20243931 was nonserious, and that Citation No.
2243929, was serious. In the first instance, the inspector concl uded
that any exposure to a hazard was of very short duration, and that
there was an attenpt made to cover any exposed wires. As for
the second citation, | agree with the inspector's eval uation that
the hazard presented constituted a likelihood of injury to
several enpl oyees.

Cvil Penalty Assessnent

| take note of the fact that during the initial civil
penal ty assessnment procedure made by MSHA's OFfice of Assessnents
for Citation No. 2243929, the initial assessnment was in the anount
of $140, as conputed by MSHA's penalty "point system" A further
reduction after application of MSHA' s penalty criteria, resulted
in a reduction of the penalty to $98, and this is the
assessnent anount that the petitioner proposes in this case.
Absent any further input by the respondent, | cannot concl ude
that this proposed civil penalty assessnent is unreasonable.
Accordingly, the petitioner's proposal is accepted, and | adopt
it as nmy civil penalty assessment for this violation

Wth regard to Citation No. 2243931, petitioner's "single
penal ty" assessnent of $20 seens reasonable in the circunstances,
and | accept and adopt it as nmy civil penalty assessnment for
this citation.

CORDER

The respondent 1S ORDERED to pay a civil penalty in the
amount of $98 for Citation No. 2243929, and a civil penalty in
the amount of $20 for Citation No. 2243931. Payment is to be
made to MSHA within thirty (30) days of the date of
this decision, and upon receipt of payment, this case is
di sm ssed

Ceorge A. Koutras
Admi ni strative Law Judge



